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(315) 323-7713

August 3, 19381

Attention: Hr. .
: Agsistant Aasessor

Change of Ownsrship

This is in response to your letter dated July 15,
1981, addressed to our Assistant Chiaf Coumsel, Glenn Rigby,
You ask if a change of ownsrship exclusion should be recognized
under Section §2(a) and (b} of the Revenue and Taxation Code
when a father's quitclaim daed to his son is asserted to be
merely a conveyance to maks record of a prlor ocwnership agree-
ment.

I understand from the documents we received with your
lettar that the property was acquired by grant deed on December

2, 1377, by Stacy and Jeanette ' . Theredfter, on March 17,
1981, they conveyed by quitclaim deed one-aalf interest in the
property to their son, Stacy " Jr. Stacy, Jr. asserts the

quitclaim dsed was merely to corraect the title on the properxrty
tc show h;s ona—hnlt awnaxxhip in:a:ast.

_ S Stacy Jr; assaxt: his~p:oo£ ot‘cwnernhip dating back
.:_to tho grant deed to his father in 1977 is shown by Stacy, J:.
‘check to the title company at the time and in the amount
necessary to close escrow on the property. He further shows a
- document entitled "Statement” which is a signed agreement by his
wmother, father, and himself in which they agreed that the
progarty is owned one-hnalf by mother and father and one~half
by Stacy, Jr. dotwithstanding this documentation, we are of
tahe opinion that it does not conatitute proof of prior owaer-
ship ia Stacy of one-half of tne property. ALt best, it
ccastitutes a document in which the parties contractually
agrea taat Stacy, Jr. is to receive one-half of the property.
The reasoa for this coaclusion i3 as follows.
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A property i3 conveysd cnly by a dsed or by oOperation
of law. PFor the most part, you will find property being
conveyed by a dead. A conveyaace by operation of law occcurs
infrequently and involves tha conveyance of property by a
court order in settlement of a disputa or other situations
wiasras tae owner cannot or will not convey the vroperty.
Therafora, we will restrict our discussion hersin to property
waich is conveyed by deed only.

A deed i3 a writtea instrument that conveys or
transfers title to real property. It muat be written,
axecuted by the grantor, and deliverad to and accepted by the
grantes (Civil Code, §§ 1091, 1054; Civil Code of Procedurs,
§ 1033; Marshall v. Marshall, 140 Cal. App. 24 475). In
addition, the deed must be delivered by the grantor under
circumstances tilat demonstrates that ha intends to zraseatly,
irrevocably, and unconditicnally divest himself of title to
tha property at tae time he dalivers the dsed to the grantce
or to some third person (Civil Code § 1058).

For that abbraviated background, let me explain and
discuas ths documentation alleged to give Stacy, Jr. cma-half
intarest in the property in 1377. Pirst, the "Statement® is
aot dated and thersfore the time for which it is to be effactive
cannot be determined. XNext, words of conveyanca ars not used.
Words of convayance must be used, sucih as "1 grant my interest
to X*, or "I convey my intersst to X", or other such words
which unequivocably depict an intent to coavey tha property.
dext, the document is not actarizad and therafore cannoct be
racorded as a conveyance document. (See Civil Code § 1170
which requires conveyance documents be acknowledged in order
to be :ecorde?. Parmera 2xchangf_aank of San Psranande v. Purdy,
130 Cal. 455

‘At bost. 1 see the docnmnnt as one in which the .-

- pa:tiﬁa cantractnally agree to share the benéfits of ownership
-of the property. It could be usad in court to support a quiet

title action in which the court could be asked to convsy one-
half interest in the property to Stacy, Jr., but ths documsnt
on its face does not convey the one-half intersst in the property
to Stacy, Jr. This conclusion is supported by the observation
that if the document did so coanvey the ome-half intarast to
Stacy, Jr. as claimed, then the latar guitclaim deaed from iis
father would be aatirely unnecessary. Taat coatrary documant
iliustrates tae fact that the parties recognized that ownership
of tas property was in Stacy, Sr. and ais wife and that further
coaveyance documentation was nesdad in order that Stacy, Jr.
was to raceive cne-nalf ownership.
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Furthexrmore, tha evidence of 3Stacy, Jr.'s check in
the amount to close escrow could well have beea a privata lcan
from Stacy, Jr. to his father, Stacy, Sr. There is simply no
way under tiae circumstances to detarmine gxactly what tne
agreement was. Customarily, parties do not obtain interest in
property without using formal recorded documants depicting
tneir ownersaip intersst.

Stacy, Jr.'s assaexrticn taat the caange of cwnarsaip
exclusion suoulé be upneld by Section 62(a) of the Ravenusa and
Taxation Code appears to ba ill foundaed. Section 62(a)
prasumes the clear existenca of co-~owners. Thea subsequently
tae property title is changed to show the property to be held
by soms other method but by the same parties in the same
proportional intarest. Since Stacy, Jr. was agever shown to
be a co~owaner in the firat instance, then Section 62(a) éces
not apply.

Stacy, Jr.'s assertion that Section 62(b) of the
2avenus and Taxation Code affords ownersaip change exclusion is
also ill founded. That sectiocn applies only when property
ownership interests are conveyed for the purpose of providing
security of the propexty financing. Thers is no evidence
here to snow taat Stacy, Jr. was taking ownership in the
property for security of a loan.

Situations Buch as this are becoming more cowmmon.
You will be asked to recognize varicus documentation secratly
hald by parties asgerting that the public cwnership records
do oot truly raeflect the trua stats of the cwnersihip of the
proparty. Your acceptance or rajection of such documents of
coursa does not establish ownership. Your power to determine
when a property changes ownership extends only to decidae
whether or not a reappraisal of the property should be mads
. for tha basis of determining a measurs of property tax. ..
You are allowed great discreticn in this regard. Howaver,
you should be guided by the law regarding when and how :
property i3 conveyed. As discussed abova, you will note that
convayanca of property is a very formel procedure. Theraefore,
we suggest you adhere to a conservative viewpoiat in
racognizing exclusions to the change of ownership of proyerty.
Wasra parties assert unrecorded secretly-held documents
constituta conveyance of property, we suggest you racognize
3ucn coaveyances only when such documents satisfy the
formality of a deed aad where all signatures are formally
acknowledged by a aotary public or other person with such
authority such that the documents could be legally recorded.
You could presume that any perion trxuly intending to convey
property would have drawn up sucn documentation. SO you
would be well within bounds of good reascening to raject the
autiieazicity of iastruments of lessar formalicty.
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Iz any event the burden of proof is upon the taxpayer.
If you ara not reasonabily rersuaded of the truth of tne
taxpayer'’s assertion, themn you ars well witain your discreticnary
sowsr tO deny a taxpayer's assertion of change of ownersaip.

Very truly yours,

Rocbart R. Xealiag

Mmas Sasermzeal
- A -
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bc: Mr. Gordon P. Adelman
Mr. Robert H. Gustafson
Mr. Verne Walton
Lagal Section
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220.0582 Record Title. Anyone claiming that title to real property is other than as shown on a
recorded deed or other instrument of title has the burden of proof of proving that claim.
The proof required by Evidence Code section 662 is proof that is clear and convincing,
which has been defined as “clear, explicit and unequivocal,” “so clear as to leave no
doubt,” and “sufficiently strong to command the unhesitating assent of every reasonable
mind.” The submission of an unexecuted partnership income tax return showing an
ownership interest in real property, by itself, is insufficient evidence to overcome the
presumption that the persons named on the deed are the property owners. C 3/16/88.
(M99-2)



